State v. Stewart Appellant\u27s Brief 1 Dckt. 43453 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
5-9-2016
State v. Stewart Appellant's Brief 1 Dckt. 43453
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"State v. Stewart Appellant's Brief 1 Dckt. 43453" (2016). Idaho Supreme Court Records & Briefs. 6060.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/6060
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43453 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2014-15996 
v.     ) 
     ) 
ROBERT EUGENE STEWART, ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
________________________ 
 
BRIEF OF APPELLANT 
________________________ 
 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF ADA 
________________________ 
 
HONORABLE SAMUEL A HOAGLAND 
District Judge  
________________________ 
 
SARA B. THOMAS     KENNETH K. JORGENSEN 
State Appellate Public Defender  Deputy Attorney General 
State of Idaho     Criminal Law Division 
I.S.B. #5867      P.O. Box 83720 
       Boise, Idaho 83720-0010 
REED P. ANDERSON  (208) 334-4534 
 Deputy State Appellate Public Defender 
I.S.B. #9307 
P.O. Box 2816 
Boise, ID 83701 
(208) 334-2712 
   
 
ATTORNEYS FOR      ATTORNEY FOR 
DEFENDANT-APPELLANT   PLAINTIFF-RESPONDENT 
 i 
TABLE OF CONTENTS 
 PAGE 
TABLE OF AUTHORITIES ............................................................................................... ii 
STATEMENT OF THE CASE .......................................................................................... 1 
 Nature of the Case ............................................................................................... 1 
 
 Statement of the Facts and 
 Course of Proceedings ......................................................................................... 1 
ISSUES PRESENTED ON APPEAL ............................................................................... 3 
ARGUMENT .................................................................................................................... 4 
 
I. The District Court Erred When It Held That The Estimate For  
 The Cost Of Repairs Was Relevant ...................................................................... 4 
 
II. The District Court Abused Its Discretion When It Awarded  
 Restitution For The Cost Of Repairs To The Vehicle ............................................ 6 
CONCLUSION .............................................................................................................. 10 
CERTIFICATE OF MAILING ......................................................................................... 11 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 ii 
TABLE OF AUTHORITIES 
Cases 
In re Doe, 146 Idaho 277 (Ct. App. 2008) ....................................................................... 7 
Kinney v. Tupperware Co., 117 Idaho 765 (1990) ........................................................... 7 
State v. Bybee, 115 Idaho 541 (Ct. App. 1989) ............................................................... 7 
State v. Gomez, 153 Idaho 253 (2012) ........................................................................... 4 
State v. Hairston, 133 Idaho 496 (1999) .......................................................................... 4 
State v. Parmer, 147 Idaho 210 (Ct. App. 2009) ............................................................. 4 
State v. Straub, 153 Idaho 882 (2013) ............................................................................ 7 
 
Statutes 
 
I.C. § 19-5304 ............................................................................................................. 4, 7 
 
Rules 
 
I.R.E. 401 ........................................................................................................................ 4 
I.R.E. 402 ........................................................................................................................ 4 
 
  
 
 
 
 
 
 
 
 
 
 
 1 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Robert Eugene Stewart appeals from his judgment of conviction on a felony 
charge of operating a motor vehicle without the owner’s consent, and from the district 
court’s order awarding restitution.  He asserts that the district court erred when it 
admitted an estimate for the cost of repairs to the vehicle because the estimate was not 
relevant as it was prepared for a different vehicle.  He also asserts that the district court 
abused its discretion when it awarded restitution because the amount of the award was 
not supported by substantial and competent evidence.   
 
Statement of the Facts and Course of Proceedings 
 Mr. Stewart pleaded guilty to a felony charge of operating a vehicle without the 
owner’s consent because he took a truck owned by the Farmer’s Union Ditch Company 
and drove it through a fence.  (3/2/15 Tr., p.18, L.23 – p.21, L.9.)  As part of the plea 
agreement, Mr. Stewart agreed to pay restitution for the damage to the vehicle.  (3/2/15 
Tr., p.21, Ls.11-21.)  Subsequently, Mr. Stewart filed a motion to withdraw his guilty 
plea, and a brief in support of the motion.  (R., pp.71, 75-79.)   After a hearing, the 
district court denied the motion.1  (5/22/15 Tr., p.48, Ls.13-15.)   
Mr. Stewart then filed a motion asking the district court to reconsider its order 
denying his motion to withdraw his plea because the damage to the truck was not over 
$1,000 and, therefore, he was not guilty of a felony.  (R., pp.90-91.)  The district court 
held a hearing on the motion.  At that hearing, Mr. Stewart’s counsel noted that 
                                            
1 Mr. Stewart is not challenging the district court’s denial of his motion to withdraw his 
guilty plea. 
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Mr. Stewart had received the estimate for repairs to the truck and did not believe that 
the estimate was representative of the actual damage.  (6/17/15 Tr., p.51, Ls.4-11.)  As 
such, he asked the district court to hold a restitution hearing, which he said “would 
probably be dispositive of all these issues.”  (6/17/15 Tr., p.51, L.19 – p.52, L.9.))  After 
a hearing, the district court denied Mr. Stewart’s motion to reconsider.2  (6/17/15 
Tr., p.57, L.25 – p.58, L.2.)  Subsequently, the district court imposed a sentence of five 
years, with two years fixed, but retained jurisdiction so that Mr. Stewart could participate 
in a Rider program.  (R., pp.100-03.)     
Mr. Stewart then filed a Notice of Appeal that was timely from the district court’s 
judgment of conviction.  (R., pp.106-08.)  The district court later held a restitution 
hearing.  (See generally 1/15/16 Tr.)3  At that hearing, Mr. Stewart asserted that the 
estimate for the cost of repairs to the truck was not relevant because it was prepared for 
a different vehicle.  (1/15/16 Tr., p.11, Ls.9-11.)  Nevertheless, the district court held that 
the estimate was relevant and ultimately awarded $2,688.79 in restitution for damages 
to the truck.  (1/15/16 Tr., p.11, Ls.20-23, p.27, L.5 – p.28, L.14; Order for Restitution 
and Judgment (augmented to the record contemporaneously).)   
     
 
                                            
2 Mr. Stewart is not challenging the district court’s denial of his motion to reconsider.   
3 On February 5, 2016, Mr. Stewart filed a motion to augment the record in this case 
with the transcript from the restitution hearing.  The Idaho Supreme Court granted that 
motion on March 2, 2016. 
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ISSUES 
1. Did the district court err when it held that the estimate for the cost of repairs was 
relevant? 
 
2. Did the district court abuse its discretion when it awarded restitution for the cost 
of repairs to the vehicle? 
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ARGUMENT 
I. 
The District Court Erred When It Held That The Estimate For The Cost Of Repairs Was 
Relevant 
 
Because the estimate for the cost of repairs to the truck was prepared for a 
different vehicle, Mr. Stewart asserts that the district court erred when it held that the 
estimate was relevant. 
 Idaho Code § 19-5304(6) provides: 
Restitution orders shall be entered by the court at the time of sentencing 
or such later date as deemed necessary by the court. Economic loss shall 
be based upon the preponderance of evidence submitted to the court by 
the prosecutor, defendant, victim or presentence investigator. Each party 
shall have the right to present such evidence as may be relevant to the 
issue of restitution, and the court may consider such hearsay as may be 
contained in the presentence report, victim impact statement or otherwise 
provided to the court. 
 
I.C. § 19-5304(6). 
  Determinations of relevancy involve an issue of law and are reviewed de novo. 
State v. Hairston, 133 Idaho 496, 502 (1999); State v. Parmer, 147 Idaho 210, 218 
(Ct. App. 2009).  Evidence is relevant if it has “any tendency to make the existence of 
any fact that is of consequence to the determination of the action more probable or less 
probable than it would be without the evidence.”  I.R.E. 401.  Evidence that is not 
relevant is not admissible.  I.R.E. 402.   
At the restitution hearing in this case, Dane Vaughn, the manager of operations 
and maintenance for the victim, Farmer’s Union Ditch Company, testified for the State.  
(1/15/16 Tr., p.5, L.19 – p.6, L.17.)  He said he saw the truck after Mr. Stewart took it, 
and there was “a pretty big scratch on the driver’s side door.  A couple of other dents in 
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it.  The headlight was broke.  Windshield was broke.  That’s about all I recall.”  (1/15/16 
Tr., p.6, L.18 – p.7, L.3.)  Mr. Vaughn said he got an estimate to repair the damage to 
the truck, and testified that the damages reflected in the estimate were caused by 
Mr. Stewart.  (1/15/16 Tr., p.7, L.25 – p.8, L.22; State’s Exhibit One (augmented to the 
record contemporaneously).)4  The estimate indicated that the cost to repair the 
damage would be $2,573.75.  (State’s Exhibit One.)  The State then moved to admit the 
estimate as an exhibit, but Mr. Stewart’s counsel objected and asked if he could 
question the witness regarding the relevance of the estimate before it was admitted.  
(1/15/16 Tr., p.9, Ls.3-20.)  The district court allowed him to question Mr. Vaughn “in aid 
of objection.”  (1/15/16 Tr., p.10, Ls.4-5.)  
That questioning went as follows: 
Q: Mr. Vaughn, on Exhibit One, when you look at the description of the 
vehicle — 
 
A: Yes. 
Q: It says an XLT, two-door extended cab, short bed.  Is that what the 
truck was? 
 
A: Actually I think it’s just an XL. 
Q: And the XLT would be the — sort of the fancier edition? 
A: Yes. 
Q: It also says it’s a five-speed automatic.  Was it a five-speed 
automatic? 
 
A: It’s not an automatic, no. 
                                            
4 Mr. Vaughn also testified that there was damage to the fence and gate and submitted 
a bill for those repairs.  (1/15/16 Tr., p.7, Ls.4-21; State’s Exhibit Two (augmented to the 
record contemporaneously.)  The district court awarded $159.99 for costs to repair 
these items, and Mr. Stewart is not challenging this amount. 
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Q: It’s a — 
A: Five speed manual transmission. 
Q: Okay.  Do you know that if based upon, you know, that — whether 
it’s the nicer model or whether it’s an automatic, whether that would 
change what the estimate would be on work on a car like that? 
 
A: I don’t believe so because all the damage was on the outside. 
 
Q: Okay.  But you don’t know that correct?  I mean, you don’t have 
any background in giving estimates or whether that would affect 
that, correct? 
 
A: No, I do not. 
 
(1/15/16 Tr., p.10, L.10 – p.11, L.8) 
 
Based on Mr. Vaughn’s responses, Mr. Stewart’s counsel objected to the 
estimate.  (1/15/16 Tr., p.11, Ls.9-19.)  He said, “Judge, it has to be relevant evidence.  
The vehicle in question — it doesn’t describe this vehicle.”  (1/15/16 Tr., p.11, Ls.9-11.)  
Nevertheless, the district court held that the estimate was relevant, overruled the 
objection, and admitted the estimate as State’s Exhibit One.  (1/15/16 Tr., p.11, Ls.20-
23.)  Mr. Stewart asserts that this was error because an estimate for a different vehicle 
was clearly not relevant as it did not have any tendency to prove the cost of repairs for 
the truck in question. 
 
     II. 
The District Court Abused Its Discretion When It Awarded Restitution For The Cost Of 
Repairs To The Vehicle 
 
Mr. Stewart asserts that the district court abused its discretion by awarding 
restitution in the amount of $2,688.79 because that amount was not supported by 
substantial and competent evidence. 
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Idaho Code § 19-5304(7) provides: 
The court, in determining whether to order restitution and the amount of 
such restitution, shall consider the amount of economic loss sustained by 
the victim as a result of the offense, the financial resources, needs and 
earning ability of the defendant, and such other factors as the court deems 
appropriate. The immediate inability to pay restitution by a defendant shall 
not be, in and of itself, a reason to not order restitution. 
 
I.C. § 19-5304(7). 
Decisions regarding restitution are reviewed for an abuse of discretion.  State v. 
Bybee, 115 Idaho 541, 543 (Ct. App. 1989).  When considering the general restitution 
statute, the Idaho Court of Appeals has explained that “the amount of the award must 
be supported by substantial evidence” and is to be determined “based upon the civil 
preponderance of the evidence standard.”  In re Doe, 146 Idaho 277, 284 (Ct. App. 
2008) (citations omitted).  Thus, a district court abuses its discretion when the order of 
restitution is “the result of arbitrary action rather than logical application of proper factors 
as set out by I.C. § 19–5304(7).”  Id. 
“Substantial evidence is such relevant evidence as a reasonable mind might 
accept to support a conclusion.” State v. Straub, 153 Idaho 882, 885 (2013) (citing 
Kinney v. Tupperware Co., 117 Idaho 765, 769 (1990)).  And the Idaho Supreme Court 
has held that restitution may only be awarded for losses “actually suffered,” not 
speculative losses.  Id. at 890. 
During the restitution hearing in this case, Mr. Vaughn was questioned regarding 
photos of the truck that were taken by the police after the accident.  (1/15/16 Tr., p.13, 
L.11 – p.18, L.10; Defendant’s Exhibits 1-8 (augmented to the record 
contemporaneously).)  After reviewing the photos, Mr. Vaughn acknowledged that they 
did not actually show any damage to the truck except for a broken taillight.  (1/15/16 
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Tr., p.17, L.22 – p.18, L.10.)  When asked again to describe the damages to the truck, 
Mr. Vaughn said, “You know, the best way that I can tell you that is just by the estimate 
for repair because it’s actually been so long ago that I don’t — I know there is a dent on 
the side of the bed.  There’s a dent and a big gouge out of the top of the driver’s side 
door.  The taillight was cracked.  I believe one of the headlights was cracked.  The front 
windshield was broke.”5   
Mr. Stewart’s counsel pointed out to the district court that the eight photos were 
all that was provided to him by the police, and the only damage depicted in those 
photos was the broken taillight.  (1/15/16, p.23, L.25 – p.24, L.8.)  He also reiterated that 
the estimate described a vehicle that “really isn’t this vehicle,” and the photos showed 
none of the other damage that Mr. Vaughn testified to.  (1/15/16, p.24, L.9 – p.25, L.4.)  
Therefore, he argued that the damage was “speculative at best,” and said that the State 
had not met its burden of proving the amount of restitution owed by the preponderance 
of the evidence.  (1/15/16, p.25, Ls.5-18.)   
Subsequently, despite the fact that the estimate was for the wrong truck, and the 
photos did not show the vast majority of the damage that Mr. Vaughn testified to, the 
district court ordered that Mr. Stewart pay restitution in the amount of $2688.79.  (Order 
for Restitution and Judgment, p.2.)  Mr. Stewart submits that this amount was not 
supported by substantial and competent evidence.     
                                            
5 Prior to the hearing, the taillight was repaired for $30.  As such, the restitution 
requested was reduced by $55 because the estimate indicated it would cost $85 to 
repair the taillight.  (1/15/16, p.22, Ls.5-15.)  Additionally, $10.05 was added to the total 
restitution amount for the Ada County Trial Administrator fees.  (1/15/16 Tr., p.22, L.16 – 
p.23, L.12; see also Order for Restitution and Judgment (augmented to the record 
contemporaneously.)  Thus the grand total was $2,688.79.  Mr. Stewart is not 
challenging the addition of the administrator fee.   
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  The truck Mr. Vaughn testified about, which was shown in the photos, was not 
an “XLT model,” and did not have an “extended cab,” or a five-speed automatic 
transmission as the estimate indicated.  (1/15/16 Tr., p.10, L.10 – p.11, L.8; Defendant’s 
Exhibits 1-8; State’s Exhibit 1.)  In short, it is clear that State’s Exhibit One did not 
provide substantial evidence of the damages because it was prepared for a different 
truck.  And, since the police photos did not document any of the major damage that 
Mr. Vaughn testified to, the only actual evidence submitted to prove the damages was 
Mr. Vaughn’s testimony.   
Nevertheless, the district court found that the evidence from Mr. Vaughn was 
“credible and probative and sufficient” to rule on the restitution award.  (1/15/16 
Tr., p.27, Ls.5-11.)  This was an arbitrary finding.  Mr. Vaughn’s testimony was certainly 
not sufficient to prove how much it would cost to repair the alleged damages.  Indeed, 
as Mr. Vaughn readily admitted, he did not have any background in providing estimates 
for body work.  (1/15/16 Tr., p.11, Ls.5-7.)  Therefore, because the State failed to 
present substantial and competent evidence in support of the restitution award, 
Mr. Stewart asserts that the district court abused its discretion when it ordered 
restitution in the amount of $2,688.79.  As such, the award must be vacated. 
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CONCLUSION 
 Mr. Stewart respectfully requests that the district court’s order for restitution and 
judgment be vacated and the case be remanded to the district court to determine the 
correct restitution amount. 
 DATED this 9th day of May, 2016. 
 
      ___________/s/______________ 
      REED P. ANDERSON 
      Deputy State Appellate Public Defender 
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